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(2) A portfolio company (as defined in 
the merchant banking subpart of Regu-
lation Y (12 CFR 225.177(c))) controlled 
by the foreign bank or an affiliate of 
the foreign bank or a company that 
would be an affiliate of the branch, 
agency, or commercial lending com-
pany of the foreign bank under para-
graph (a)(9) of § 223.2 if such branch, 
agency, or commercial lending com-
pany were a member bank; or 

(3) A subsidiary of an affiliate de-
scribed in paragraph (b)(1) or (2) of this 
section. 

(c) Capital stock and surplus. For pur-
poses of this subpart, the ‘‘capital stock 
and surplus’’ of a U.S. branch, agency, 
or commercial lending company of a 
foreign bank will be determined by ref-
erence to the capital of the foreign 
bank as calculated under its home 
country capital standards. 

Subpart H—Miscellaneous 
Interpretations 

§ 223.71 How do sections 23A and 23B 
apply to transactions in which a 
member bank purchases from one 
affiliate an asset relating to another 
affiliate? 

(a) In general. In some situations in 
which a member bank purchases an 
asset from an affiliate, the asset pur-
chase qualifies for an exemption under 
this regulation, but the member bank’s 
resulting ownership of the purchased 
asset also represents a covered trans-
action (which may or may not qualify 
for an exemption under this part). In 
these situations, the transaction en-
gaged in by the member bank would 
qualify as two different types of cov-
ered transaction. Although an asset 
purchase exemption may suffice to ex-
empt the member bank’s asset pur-
chase from the first affiliate, the asset 
purchase exemption does not exempt 
the member bank’s resulting covered 
transaction with the second affiliate. 
The exemptions subject to this inter-
pretation include §§ 223.31(e), 223.41(a) 
through (d), and 223.42(e), (f), (i), (j), 
(k), and (m). 

(b) Examples—(1) The (d)(6) exemption. 
A member bank purchases from Affil-
iate A securities issued by Affiliate B 
in a purchase that qualifies for the 
(d)(6) exemption in section 23A. The 

member bank’s asset purchase from Af-
filiate A would be an exempt covered 
transaction under § 223.42(e); but the 
member bank also would have acquired 
an investment in securities issued by 
Affiliate B, which would be a covered 
transaction between the member bank 
and Affiliate B under § 223.3(h)(2) that 
does not qualify for the (d)(6) exemp-
tion. The (d)(6) exemption, by its 
terms, only exempts asset purchases by 
a member bank from an affiliate; 
hence, the (d)(6) exemption cannot ex-
empt a member bank’s investment in 
securities issued by an affiliate (even if 
the securities would qualify for the 
(d)(6) exemption). 

(2) The sister-bank exemption. A mem-
ber bank purchases from Sister-Bank 
Affiliate A a loan to Affiliate B in a 
purchase that qualifies for the sister- 
bank exemption in section 23A. The 
member bank’s asset purchase from 
Sister-Bank Affiliate A would be an ex-
empt covered transaction under 
§ 223.41(b); but the member bank also 
would have acquired an extension of 
credit to Affiliate B, which would be a 
covered transaction between the mem-
ber bank and Affiliate B under 
§ 223.3(h)(1) that does not qualify for 
the sister-bank exemption. The sister- 
bank exemption, by its terms, only ex-
empts transactions by a member bank 
with a sister-bank affiliate; hence, the 
sister-bank exemption cannot exempt a 
member bank’s extension of credit to 
an affiliate that is not a sister bank 
(even if the extension of credit was pur-
chased from a sister bank). 

Subpart I—Savings Associations— 
Transactions with Affiliates 

§ 223.72 Transactions with affiliates. 

(a) Scope. (1) This subpart imple-
ments section 11(a) of the Home Own-
ers’ Loan Act (12 U.S.C. 1468(a)). Sec-
tion 11(a) applies sections 23A and 23B 
of the FRA (12 U.S.C. 371c and 371c1) to 
every savings association in the same 
manner and to the same extent as if 
the association were a member bank; 
prohibits certain types of transactions 
with affiliates; and authorizes the 
Board to impose additional restrictions 
on a savings association’s transactions 
with affiliates. 
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